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1. What is the share of renewable energies in ovdna#ll energy consumption in
your country? From what sources is this renewalnlergy? How will / should the
proportion and composition of renewable energy tgven your country? Can the
requirements of the Directive 2009/28/EC be metxameeded?

In Belgium, 77 % of the consumed primary energy esnfrom fossil fuels (petroleum,
natural gas and coal), 21 % from nuclear. The rpalneer potential is relatively limited.
Wind power is being developing fast. The sharecokewable energy was as follows in 2007:
2.67 % of total primary energy consumption; 3.6®fgross final energy consumptiors.9

% of gross electricity production. The share of-tuiels in the transport sector in 2007 was
1.12 9%. In 2010 4,8 % of the electricity is stemming froemewable sources, while the share
of bio-fuels in the transport sector was 3.8 %

Biomass represents in the Flanders region arounéboGif renewable energy, followed by
wind energy (17.2 %), biogas (12 %), organic w#8té0), solar energy (1,7 %) and hydro
(0,2 %). Similar figures are found for the two athegions, with a higher share of hydro in
the Walloon Regichand a lower share of wind in the Brussels Cajidion.

Targets differ between the three regions of thentrguand energy policies are implemented
separately, leading to differing supporting comais and separate markets for green
certificates.

! According theBelgian National Action Plan for Renewable Energger Directive 2009/28/EGhis share was
3.8 % in 2010 (p. 10)

2 EREC,Belgium. Renewable Energy Policy RevipwL. In 2005 the share of energy from renewabigces in
gross final consumption of energy was 2,2 % acogrdirective 2009/28/EC. According the National idat
Plan for Renewable Energy under Directive 2009/28M8e share was 3.8 % in 2010.

¥ Member States progress in reaching various rerlewabergy targets, Commission document based on
Eurostat and Member States NREAPSs.

*EREC,.c.,p. 2

®|bid., p. 3



According Directive 2009/28/EC on the promotion tbé use of energy from renewable
sources the share of energy from renewable soumcgsoss final consumption of energy
should increase in Belgium in 2020 to 13 %. Astfoe other Member States, the share of
energy from renewable sources in all forms of panisshall be at least 10 % in 2020. The
National Action Plan established under the Dirextby ENOVER/CONCERE, the energy
co-operation body composed of representatives tfmrfederal government and from the 3
regional governments, provides for a road map itotrget with from year to year increasing
shares. The overall share should be 13 % in 20B& dverall share consist of 3 separate
targets for heating & cooling (11,9 %), electric{80,9 %) and transport (10,14 %)As the
respective energy resources are concerned, thee stould be in 2020

Heating & cooling Electricity Transport
- Hydro 3.3% 2%
- Geothermal 0% 0.1%
- Solar 4,8 % 4.9 %
- Wind 46 % 45.3 %
- Biomass 45 % 47.7 %
- Bio-ethanol/bio-ETBE 10.4 %
- Bio-diesel 78.7 %
- Hydrogen 0%
- Renewable electricity 10.9 %

It is expected that with the policies and measgmgained in the plan, the requirements of
Directive 2009/28/EC can be met. That conclusiom eso be drawn from a study

commissioned by EUDORA, the Belgian Federation eh®&vable Energy Industries. This
study, based on calculations performed byRh&unhofer Institute Systems and Innovation
Researchand Energy Economics Groupf Wien University, is predicting a 2020 Target
between 15,88 % (moderate energy demand scenarib)ld, 76 % (low energy demand

scenario), so somewhat better than the targets idective 2009/28/EC.

2. Describe the key national legislation to promoteawable energies

Introduction

Energy policy in Belgium is a mixed competehcEnergy policy responsibilities are split

between the federal and regional governments (ab&Telow). The regional governments
of Flanders, Wallonia and Brussels-Capital are qyoially responsible for designing and

implementing policies for energy efficiency, renéles, non-nuclear energy, R&D and

market regulation for the distribution and suppfyetectricity and gas through distribution

networks. The federal government is responsiblesfauwes such as electricity and gas tariffs,
market regulation for large infrastructure for sige, transport and distribution of energy, the
nuclear fuel cycle and R&D in both nuclear fusiowl dission.

® Belgian National Action Plan for Renewable Energyler Directive 2009/28/ECp. 10

"Ibid., p. 92-94

8 INTERNATIONAL ENERGY AGENCY,Energy Policies of IEA Countries, BELGIUM 2005 Rewy p. 26;
Energy Policies of IEA Countries. BELGIUM 2009 Rewip. 16.



Table: Division of Energy Policy Responsibilities

Federal government

* Security of supply

* National indicative investment plans for gas
and electricity (in collaboration with the CREG
the federal regulator)

* Nuclear fuel cycles and related R&D
programmes

sLarge stockholding installations

* Production and transmission/transport

of energy (including electricity grid >70 kV),
including large storage infrastructure

* Tariffs and prices

Regional governments
* Regulation of gas atetwicity markets
istBbution and transmission of
le@ricity grid <70 kV)
* Public distributidmnatural gas
* Disthetating equipment and networks
* New and renewable sources ofgne
(except nuglea
* Regpwéwaste energy from industry
other uses
* Promiotdf the efficient use of energy
* Energy statistics aathhces

» Statistics (energy balances)
* Product standards

a. Subsidies and other financial support

There argegional investment subsidi@s the 3 regions for all renewable energy sou(2és

to 40 % of eligible investment, depending on thee s0f the enterprise and the technology
concerned) and additional support for solar PVt®260 % depending on the region and the
size of the enterprise), including for householslar PV benefits also frorRederal Tax
Creditsfor both private persons (40 % of investment) aochpanies (13.5 % of installation
cost deductable from profit tax). Other renewaliergy investments benefit also from a
federal tax deduction. For companies there is al&duction of 13,5 % for all investment on
equipment in order to reduce energy consumptioinatr persons can get a tax reduction of
40 % for investments in photovoltaic. There is asiederal tax exemption (0,35 to 0,62 €/1)
for excise duties on diesel oil containing at 1€a8 % biodiesel and on gasoline containing
at least 7 % ethanol of non-chemical nature. Regipablic transport companies may use a
higher exempted percentage of bioftels

b. Purchase guarantees

There are guaranteed minimum prices for renewdbbdreity injected in the electricity grid,
that distributing companies have to pay to priv@teommercial producers. The prices vary
according to the technology used. Since 2010, @anhéf< in Flanders for delivery of green
electricity to the distribution companies are ¢hg follow, per 1000 kwWh: 350 € solar PV (-
20 or -40 € per year that the installation is i)u90 € for hydro, geothermal, wind, biomass;
60 € for other sources. The federal tariffs, gqgbly to offshore wind energy, vary from 109
to 90 € MWh.

c. Quota system

The three regions and the federal authorities leaoh developed their own system of green
certificates. Although they are similar, they ac¢ mentical. The yearly increasing minimum
guota are set by the regional authorities, stafftiogy different base years, different minimum

® EREC,Belgium. Renewable Energy Policy Revipw7-11.



shares and with a different yearly increase. B.@010 the minimum percentages are 10 %
in Wallonia, 3 % in Brussels and 5,25 % in Fland@&5 % in 2020). The conditions under
which green certificates are attributed to prodsi@e different. As the duration is concerned,
the years an investor is entitled to support, gaffem 10 years (Brussels), over 15 years
(Wallonia), and 20 years (offshore federal) tauahimited period (Flanders as market prices
are concerned). One certificate represents 1MWawabhle electricity (Flanders, federal off
shore, wind and hydro energy in Brussels and Wal)oor 217 kg (Brussels) to 456 kg €O
avoided (Wallonia). The support levels are différend the penalty levels are different: 100
€ for each missing GC in Wallonia and Brussels B2l € in Flanders. The result of all this is
off course that market prices are different. Hxg2010 the market price in Flanders was
between 104,80 and 109, 51 € per GC, in Walloreapttice was between 83,77 and 85,55 €
per GC. In Brussels the price was between 86 arifgr GC.

d. A special legal framework for the installationfacilities for the production of renewable
energy sources?

There is, except for offshore wind fartfis no special legal framework for the installatiafn
facilities for the production of renewable energyices. Land use legislation will apply and
the operator will need a building permit, and as ¢hse maybe, an environmental permit or,
as the Walloon Region is concerned, a combined ipemrsome cases an EIS must be drawn
up. As the Flemish Region is concerned there acegmdance documents on wind mills and
land use planning. The first one is dealing witlstwre larger windmilfs. Basic ideas are
that public authorities will themselves activelypkofor area’s that are suitable for wind farms
— as opposed to just reacting to initiatives takgrprivate sector investors — and that wind
mills should be clustered. Another guidance docunsedealing with small and medium size
windmills™.

e. Sustainability requirements for biomass / bitsfyegoduction?

To stimulate the use of biofuels, a given quantdirmi@-diesel and bio-ethanol can be put on
the market under a reduced excise duty by sometedl@roducers on the basis of a call for
tenders. The Act of 10 June 2006 put forward sosiestainability criteria” aselection
criteria for these producers (7 in total): the productiamstrbe in conformity with all relevant
social, fiscal and environmental requirements; prym materials should come from
agriculture and be grown with the use of as lessipte fertilizers and pesticides; the shortest
distance between the place of harvest and the ptiodunstallation; a positive Calance;
the highest energy efficiency of the productiont.uhhere is also a legal obligation (Act of 22
July 2009) to mix “sustainable” biofuels (FAME abib-ethanol) with diesel and petrol for at
least 4 % v/v. Are considered as sustainable bisfag biofuels produced within the EU; b)
primary materials must come from agriculture; @yimust be grown with the use of as less
as possible fertilizers and pesticides; agricultpreduction should meet the standards of
Regulation (EC) n° 73/2009 (annex ll, point 9, Ayvifonment); d) agriculture land outside

19 Royal Decree of 7 September 2003 (permits) ancaRDgcree of 9 September 2005 (EIA). These requniati
are in theory also applicable to other type ofguts in the marine areas.

' Omzendbrief EME/2006/01-R0/2006/02 betreffende héwegingskader en randvoorwaarden voor de
inplanting van windturbines; S. VANHOLME & R. VANDEBEUREN, Windmolens in Vlaanderen te land en
ter zee. Beleidskader en regelgeviNgtuurpunt, 2009

12 Omzendbrief LNE/2009/01-R0O/2009/@eoordelingskader voor de inplanting van kleine reiudelgrote
windturbines.



EU may not be deforestated recently; e) the proolmanust comply with technical, social

and environmental standards.

There is for the moment a draft Royal Decree umdasideration concerning environmental
criteria for biofuels, containing sustainabilityteria, in view of the implementation of the art.
17-19 of Directive 2009/28/EC.

3. Describe mayor legal instruments, arguments, andrtcdecisions concerning
environmental protection issues of renewables.

3.1. Court Decisions

3.1.1. Constitutional Court

- Constitutional Court, Nr. 159/2002, 6 November 2002alle e.a. v. Walloon
Government

Demand for Annulment of art. 2(4) (5) and 38 of YWalloon Decree of 12 April 2001 on the
Regional Electricity Market concerning green ceréfes, introduced by local government
enterprises active in the field of waste incinematicombined with electricity production.
Demand was rejected. The equal treatment of twieréifit producing methods is not in
violation of the equality principle, while both amontributing in a similar way to the
reduction of carbon dioxide emissions.

- Constitutional Court, Nr. 193/2006, 5 December 2@&bHra v. Council of Ministers

Demand for Annulment of art. 62, 88 2 -5, of thet At 20 July 2005 on the Electricity
Market (as amended) concerning offshore wind farmspduced by (the federation of)
onshore producers of electricity out of renewahbergy sources. Electricity distribution
companies must bear 1/3 of the cost (with a maxinefir@5 million €) of the underwater
cable to transport the electricity onshore andf¢lderal state is warranting potential losses of
private investment due to the collapse of the ptejdor reasons beyond control of the
investors Demand was rejected. The Federal legisia competent for offshore renewable
energy. No violation of the equality principle d®tsame incentives are not provided for
onshore projects, given the different technical gedgraphical circumstances and higher
costs and risks for offshore wind mills (onshoredvnills being not a federal, but a regional
competence, where other supporting schemes hawvesbeep).

- Constitutional Court, Nr. 52/2009, 19 March 20BQVE v. VREG

The fixed administrative fines (75, 100 or 125 & passing green certificate) have an
incentive and compensating character and are reeges ensure that a from year to year
increasing share of green electricity is put onrttegket. This measure is not violating article
170 of the Constitution. In an earlier judgemer @ourt was of the opinion that the system
is compatible with the equality principle (art. &8d 11 of the Constitution) in conjunction
with the articles 13 and 16 of the Constitution #ime art. 6 and 1 of the Additional Protocol



to the ECHR (Constitutional Court, Nr. 150/2006, 38&ptember 2005n.v. Electrabel
Customer Solutions c.s. v. Flemish Governinent

- Constitutional Court, Nr. 149/2010, 22 December@®@Eklgische Petroleum Unie c.s.
t. Ministerraad

Demand for annulment of the Act of 22 July 2009igshf mixing of biofuels into motor
vehicle fuels (4 % v/v on a yearly basis). Theefadl authorities are competent for taking
such a measure (product standard). Before decitlthg Act is violating or not the principle
of equality in combination with the freedom of teadnd industry, it proofed necessary to
refer some interpretation questions for a prelimjimaling to the ECJ about the interpretation
of Directive 98/70/EC of the European Parliamerd afh the Council of 13 October 1998
relating to the quality of petrol and diesel fualsd amending Council Directive 93/12/EEC
and Directive 98/34/EC of the European Parliamedtaf the Council of 22 June 1998 laying
down a procedure for the provision of informatianthe field of technical standards and
regulations. An earlier demand for annulment ef shme Act was rejected: no violation of
art. 10 and 11 of the Constitution in combinatiathvart. 9 ECHR (freedom of believe). The
Act has a legitimate aim (contribution to the Kytdogets) and has no disproportional effects,
because only “sustainable biofuels” may be used¢@oitional Court, Nr. 90/2010, 29 July
2010,E. Watteau v. Council of Ministers

3.1.2. Council of State

- Council of State, Nr. 125.815, 28 November 20D&|cloo v. Flemish Region

Demand for annulment/suspension of an environmemahit for the exploitation of 7 wind
turbines in an industrial area. Demand rejecteder@ace for activities that cause nuisance
must be higher while living in the neighbourhoodaof industrial area. In the same sense:
Council of State, Nr. 127.083, 15 January 20DZondt v. Provincial Council of East
Flanders Council of State, Nr. 127.548, 29 January 200duringsbureau Motorvoertuigen
v. Flemish Regioffno proven influence on measurement instrumerdsnan likely); Council

of State, Nr. 133.587, 2 July 20@trubbe v. Flemish Regip@ouncil of State, Nr. 136.375,
21 Oktober 2004yandeputte v. Flemish Regiof@ea for public services); Council of State,
Nr. 138.540, 16 December 2004ermeersch c.s. Provincial Council of West Flanjférs

- Council of State, Nr. 147.047, 30 June 20Bbete v. Belgian State

Demand for annulment of a permit to build a windri@rm offshore on the sandban¥lakte
van de Raah Demand rejected: no violation of EIA legislationor Bird and Habitat
Directive, nor precautionary principle. Note thhe tpermit was initially suspended by an
earlier judgement (Council of State, Nr. 117.482,Narch 2003 Soete v. Belgian Staje
Meanwhile, government policies have changed. Tisggdation of the/lakte van de Raar5

km out of the coast near Knokke) as an wind fareaavas annulled and the permits to build
and operate 50 wind turbines delivered in the paBlectrabel-Ondernemingen Jan De Nul

13 See in the same sense: ECHR, 26 February Za@frskild v. Swedéigwith respect to art. 8 ECHR).



were withdrawn. Instead a new area was design#tedThorton Bank, 30 km out of the
coast. The decision to withdraw the already dedidepermits were also challenged, but the
demand of suspension was rejected (Council of Stéte 156.790, 23 March 2006, NV
Electrabel c.s. v. Belgian Stjteas the demand for annulment was (Council ofeStii.
193.599, 28 mei 200V Electrabel v. Belgian Stateljhe Government decided to designate
later on theVlakte van de Raanas a special area of conservation under the Badd
Habitat Directives. A demand for suspension ofRlogal Decree protecting thdakte van de
Raan was rejected (Council of State, Nr. 160.592, 2nelJ2006,NV Electrabel c.s. v.
Belgian State)but later on the protection was annulled (CountilState, Nr. 179.254, 1
February 2008NV Electrabelv. Belgian Statepecause lack of studies indicating that the
ecological characteristics of the area were suel a@hprotection was needed. The studies
carried out by the Netherlands for the adjacena anethe Dutch maritime area were not
sufficient to that end.

- Council of State, Nr. 177.640, 6 December 20D& Coster c.s. v. Flemish Region

Demand of suspension of an environmental permitiferexploitation of a biogas-installation
with electricity production in an agricultural aré&ima facie no violation of environmental
and land use planning legislation. Sufficient measuto protect scenery. Suspension
rejected. Later on the demand for annulment of émeironmental permit of that installation
was rejected (Council of State, Nr. 200.938, 16riraty 2010,De Coster c.s. v. Flemish
Governmernjt but the building permit was suspended becauséntallation would harm the
scenery of the area, a “scenic valuable agrariea’according to the land use plan: Council
of State, Nr. 204.326, 26 May 201De Coster c.s. v. Government of the Province ok
Brabant).



- Council of State, Nr. 189.322, 8 January 2099, SPE v. Government of Province of
East Flanders

The Council annuls the refusal of an environmeptimit for the exploitation of 3 wind
turbines in an industrial and agrarian area. Thesed was based on the “distance rule” of 250
meter to houses of third parties suggested in GircdME/200.01. Referring only to this
circular is insufficient to argue a refusal. Therp#ting authority has to check if applying this
“rule” (not included in a regulation) is justifieal not in a given case. In this particular case
the house in question was the house of a concadrge enterprise in an industrial area.

- Council of State, Nr. 204.108, 19 May 201NV Wattplus (NV Essent Belgium) v.
Flemish Region

The Council annuls art. 2 of the Flemish Governnizexdree of 4 April 2003 concerning the
green certificates, that provides for a distribatad green electricity without costs only if the
electricity is generated in Flanders, and not wihenimported from the other regions or from
the North Sea. That provision is violating the fraevement of goods principle within the
Belgian EMU. It is a measure of equivalent effestaaquantitative import restriction that
cannot be justified by compelling reasons of gdnamterest. The condition that only
electricity on the basis of renewable energy predua the Flemish Region and the Belgian
part of the North Sea is eligible to comply witle ttninimum quota of green electricity that
must be distributed by the distribution companes] not such electricity produced in the
other Regions of Belgium is, however, not a violatof the free circulation of goods within
the Belgian EMU. The restriction is justified byas®ns of environmental protection: given
the different objectives of the green certificategshe 2 other regions, Flemish government
was entitled to decide that they are not equdiediiemish ones.

- Council of State, Nr. 204.464, 28 May 20B&lgocontrol v. Flemish Government

Demand for annulment of a building permit for 6 @iturbines in the neighbourhood of
Ostend Airport by the federal aviation authorityattthad delivered earlier on a negative
opinion. Demand rejected. The risk for “false eshi@n the aviation radars of the regional
airport have been studied in sufficient detail #melregional authorities could legally come to
the conclusion that these risks were very limdad do not affect aviation security.

3.2. Assessment of Belgian Energy Policies byrttezrdational Energy Agency

In the most recent review of Belgian Energy Peblcithe International Energy Agency is

recommending Belgium to give priority to the deymient of a long-term strategy for the

transition towards a low-carbon energy future, dingy on the EU 20-20-20 goals, integrating
policies on CHGs, renewables and energy efficieranyd providing a clear and stable

regulatory framework for investors and consumetrss lalso recommend to work towards

harmonisation and coherence of energy policiesraadsures between federal an regional
levels and across regional levels, while strengtigenthe collaborative processes of the
federal and regional governments. The IEA recommsealdo: Tn order to develop this



strategy*, urgently reconsider the stated nuclear phase-policy, taking into account
possible serious consequences for security of guppbnomic efficiency and carbon dioxide
emissions™.

4, Is there a national debate about the sense andermesof renewable energies,
and if so, has this lead to changes or correctiohthe regulatory framework?

There seems to be a general consensus that theecfhr@newable energy should increase (cf.
the targets of Directive 2009/28/EC). However, ¢hisra lot of criticism about biofuels of the
first generation. Over time, different initiativaspt always co-ordinated in a sufficient way,
were taken to promote renewable energies, bottherfaderal, and the regional level (see
answer to question 2 and the conclusions of theReport).

5. How well do the public accept renewable energy psays (eg new on- shore and
off- shore windfarms, biomass plants etc.)?

Although there is in general a positive attitudevdods this type of projects, local
governments can in a given case be hostile to eretsproject, being of the opinion that it is
not the best place to locate it. Individuals andugs may also challenge some concrete
projects in Court because they are hindered thewsear they find that some more general
values (scenery, nature...) might be compromised. Témewable energy sector is
complaining that permitting procedures are to toonasuming and land use planning is often
a obstacle for realizing some projects.

6. How does Strategic Environmental Assessment andldanvental Assessment
apply to renewables in your country? Have any gaittr legal/procedural
issues emerged? How does Natura 2000 influencprtmaotion of renewables?

According to the Federal Act of 13 February 2006aaning SEA different types of plans
concerning electricity production are subject toASE However, since the entry into force of
that Act, no such plans were made'{/eAs projects are concerned, different types ohons
renewable energy projects are subject to EIA iffl@basis of a screening, one comes to the
conclusion that they might cause significant eBemt may have a negative impact on Natura
2000 area$. All the offshore projects are subject to E{ARenewable energy projects in or
nearby Natura 2000 areas are, as a rule, not alfSwe

14 A comprehensive, national strategy for energy sgcand climate change.

15 INTERNATIONAL ENERGY AGENCY,Energy Policies of IEA Countries. BELGIUM 2009 Rewip. 10-
11.

15E. DE PUE, L. LAVRYSEN & P. STRYCKERS/ilieuzakboekje 201&luwer, Mechelen, p. 149-153.

7 See: www.consult-environnement.be

'8 As Flanders is concerned , see: E. DE PUE, L. LX8EN & P. STRYCKERSp.c, p. 77-86.



7. Do the existing or planned national legal instrurtsepromoting renewables
already comply with EU law or are important adapoats required?
What is the status of adoption of the new piecésgidlation necessary to
transpose into domestic law the new provisionsicédiive 2009/28/EC?
Were there already court decisions or infringenyanoicedures taken by the
Commission concerning this question?

The different authorities (federal and regionaB® aonsidering what type of adaptations to
their laws and policies are necessary for the implgation of Directive 2009/28/EC. The
Belgian National Action Plan for Renewable Energger Directive 2009/28/E(November
2010) contains a sort of inventory of possible suees to take or to review, without going
into the details. Draft legislation has been worketto cover certain aspects of the Directive.
On the federal level e.g. there is a draft Royatiiee send to the advisory bodies concerning
environmental criteria for bio-fuels. In the Flemi®egion there is a draft Decree under
consideration to review the existing Energy Dedre¢he light of the DirectivE', and 1
regulation was already adopted. Different otheul&gpns are also in the pipeline. We can
find a similar situation in the other regions. TW&lloon Region has already adopted some
legislation (3 regulations to adapt existing retales). It is however obvious that the
transposition date — 5 December 2010 — could nanheefor the whole transposition of the
Directive.

8. Is there anything like a general framework act tmate change issues, and if so,
what is its main content? If no, is such an achfeionsidered?

No, is also difficult to realize because of theision of competences between federal and
regional authorities. In 2008, the green partiegppsed a National Climate Act. A bill was
introduced to that end in the Federal Parliameutnever taken into consideration. In March
2010 the Council of Ministers approved a draft bifi proposal of the Federal Minister for
Energy and Climate. The proposed Climate ChangeiAébcussing on a federal climate
change plan and on long term policy planning. Atenesting feature might become in the
future the new Special Act on Financing Regions &wmmunities. In the ongoing
discussions about a new State Reform the greerepatitained that there will be a financial
incentive in this Act to reward regions that arecassful in their climate changes policies.
However, the technical details of that mechanisenrant known yet and, off course, it is not
clear at all if the overall negotiations will engcsessful or not ...

¥ bid., p. 384

'35, VANHOLME & R. VANDERBEUREN,o0.c, p. 9; Council of State, Nr. 188.465, 4 Decemb@d& NV
SPE v. Belgian Statéas Natura 2000 areas in the marine environmentcancerned — Royal Decree of 14
October 2005)

2 http://docs.vlaamsparlement.be/docs/stukken/2@D2y624-2. pdf
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